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This is a decision on the petition under 37 CFR 1.137(a), filed July 30, 2008, to revive the above- 
identified application. 

The petition is DISMISSED. 

Any further petition to revive must be submitted within TWO (2) MONTHS from the mail date of 
this decision. Extensions of time under 37 CFR 1.136(a) are permitted. The reconsideration request 
should include a cover letter entitled "Renewed Petition under 37 CFR 1.137(a)." This is not a final 
agency action within the meaning of 5 U.S.C.§ 704. 

The application became abandoned for failure to timely reply within the meaning of 37 CFR 1.113 to 
the final Office action, mailed September 13, 2007. On July 30, 2008, the present petition was filed, 
wherein petitioner asserts that docketing error was the cause of delay in acting to prevent the 
application from becoming abandoned. A Notice of Abandonment was subsequently mailed on July 
29, 2008. 

A grantable petition under 37 CFR 1.137(a) must be accompanied by: (1) the required reply, unless 
previously filed; (2) the petition fee as set forth in 37 CFR 1.17(1); (3) a showing to the satisfaction of 
the Director that the entire delay in filing the required reply from the due date for the reply until the 
filing of a grantable petition pursuant to 37 CFR 1.137(a) was unavoidable; and (4) any terminal 
disclaimer (and fee as set forth in 37 CFR 1.20(d)) required pursuant to 37 CFR 1.137(d). The instant 
petition lacks item (3). 

A delay resulting from an error ( e.g. , a docketing error) on the part of an employee in the performance 
of a clerical function may provide the basis for a showing of "unavoidable" delay, provided it is 
shown that: (1) the error was the cause of the delay at issue; (2) there was in place a business routine 
for performing the clerical function that could reasonably be relied upon to avoid errors in its 
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performance; (3) and the employee was sufficiently trained and experienced with regard to the 
function and routine for its performance that reliance upon such employee represented the exercise of 
due care. See MPEP 711.03(c)(II)(C)(2). 

Petitioner has provided an explanation of the docketing and call-up system in use and the type of 
records kept and the person responsible for the maintenance of the system. However, petitioner does 
not provided information regarding the training provided to the personnel responsible for the 
docketing error, including the degree of supervision of their work, examples of other work functions 
carried out, and checks on the described work which were used to assure proper execution of assigned 
tasks. 

If petitioner cannot provide the evidence necessary to establish unavoidable delay, or simply does not 
wish to, petitioner may wish to consider filing a petition stating that the delay was unintentional. 
Public Law 97-247, § 3, 96 Stat. 317 (1982), which revised patent and trademark fees, amended 35 
U.S.C. § 41(a)(7) to provide for the revival of an "unintentionally" abandoned application without a 
showing that the delay in prosecution or in late payment of the issue fee was "unavoidable." This 
amendment to 35 U.S.C. § 41(a)(7) has been implemented in 37 CFR 1.137(b). An "unintentional" 
petition under 37 CFR 1.137(b) must be accompanied by the $1,620 petition fee. 

The filing of a petition under 37 CFR 1.137(b) cannot be intentionally delayed and therefore must be 
filed promptly. A person seeking revival due to unintentional delay cannot make a statement that the 
delay was unintentional unless the entire delay, including the date it was discovered that the 
application was abandoned until the filing of the petition to revive under 37 CFR 1.137(b), was 
unintentional. A statement that the delay was unintentional is not appropriate if petitioner 
intentionally delayed the filing of a petition for revival under 37 CFR 1.137(b). 

Further correspondence with respect to this matter should be delivered through one of the following 
mediums: 



By mail: 



Mail Stop PETITIONS 



Commissioner for Patents 
Post Office Box 1450 
Alexandria, VA 22313-1450 



By hand: 



Customer Service Window 
Mail Stop Petitions 
Randolph Building 
401 Dulany Street 
Alexandria, VA 22314 



By fax: 



(571) 273-8300 

ATTN: Office of Petitions 
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By internet: 



EFS-Web 1 



Any questions concerning this matter may be directed to the undersigned at (571) 272-3204. 




Iherry D. Brinkley 
Petitions Examiner 
Office of Petitions 




1 www.uspto.gov/cbc/cfs_help.html (for help using EFS-Web call the Patent Electronic Business Center at 
(866) 217-9197) 



